IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT
SANGAMON COUNTY, ILLINGIS

BLESSING HOSPITAL, oy
| A
PLAINTIFF, )
V. )
ILLINOIS HEALTH FACILITIES AND )
SERVICES REVIEW BOARD, et . ) S
) ) NVIE2ZZ o
DEFENDANTS. ) . |
5 2 Clerk of the
R N lacebe— etk atthe,
ORDER

This cause is 'b'e.:f.‘ore'the C(?ur’i oh ihé Motion to .Di'sm‘is‘s’tﬁe Céﬁaﬁiﬁim’t-ﬁiéd by Defén‘daﬂts?
'Q.ui;'zcy?hys{cians & Surgeons Clinic; S.C. d/b/a Quincy Medical Group, Quincy Physicians & i
Surgeons Clinic, PLLC d/b/a Quincy Medical Gi’éup,.aﬁd Quincy Medical Group Hospital, e,
(collectively “QMG™), and the Motion to Dismiss the Complaint filed by Defendants Illinois -
‘Health Facilities and Services Review Board (‘“HFSR’B”), Debra Savage, Kenneth Burnett, David
E'Fox, Stacy Grindy, Antoinette Hardy-Waller, Gary Kaatz, Monica LeGrand, Sandra Martell, -

Linda Rae Murray, Hlinois Department of Public Health (“IDPH™), and Amaal Tokars

| (collectively “State Defendants™). The matter has been fully briefed, and the Court heard and

: éans’ide‘réd ordl argumeiits on both motions from all parties on October 13, 2022, For the following
reasons, the Court grants the Motion to Dismiss filed by QMGs and grants in part the Motion to
‘Dismiss filed by the State Defendants. -

A. Background o o |

- On April 26, '2022,'the HFSRB.appfovéd, with a 7«1“ .vo’se,. QMG’s Cert’iﬁcaté of Need |
(“CON™) application to establish a 28-bed hospital 'in'QuinCy', llinois '(Pm’jéét Number 20-044)
and issued @ permit letter to QMG on May 4,2022. (Compl., 19 30, 55-56.)

$6305035.4



On May 31, 2022, Plaintiff Blessing Hospital (“Plaintiff”) filed a Complaint for

Administrative Review (“Complaint”) pursuant to Section 11 of the Illinois Health Facilities

Planning Act (“Planning Aet”), 20 ILCS 396071 et seq., and Section 3-103 of the IHlmois :

Adrministrative Review Law (“ARL™), 735 1LCS 5/3-101 ef seq., seeking judicial review of the

HFSRRB's decision to approve QMG’s hospital project and alleging, among other things, that the o

HESRB failed to comply with its rules. (Compl., §9 1, 17-18.) Plaintiff admits that Section 3-103

of the ARL mandates that the action be commenced, through the filing of a complaint and issuance

of summons(es), within 35 days from the date that a copy of the decision sought to be reviewed

was served upon the party affected by the decision. (Compl.,1717-18.) Ttis und'i'sputed that while

the Complaint was filed on May 31, 2022, summonses were not issued for any of the defendants
untﬂ June 15,2022 — 42 days after the permit letter issted.

i Defendants Seek Dismissal of the Compimnt with Prejudzce for Plamitff’s
Failure to Timely Issue Sumnionses.

QMG and the State Detfendants filed Motions to Dismiss the Complaint with prejudice,

i pursuant to 735 ILCS 5/2-619 and 735 ILES 8/3-101 ef seq.. arguing that the Complaint mustbe -
distnissed with prejudice due to Plaintiff's failure to cause sumimonses to issue within 35 days of

service of the HFSRB's written decision. (QMG's Motion to Dismiss, filed on July 15, 2022;

State Deferidants” Motion to Dismiss and Memiorandum of Law in Support, filed on July 28,2022.)

Defendants acknowledged that courts have recognized a narrow exception to dismissal for failure

to strictly compiy with the ARL’s requirement that summons timely issue, but only in cases where -

the plamtitf made a good-faith effort to comply but was unable to do so because of EITors
committed ini the clerk’s office or other factors beyoid the plaintiff’s control. Defendants argued

{here was no evidence to suggest that the good-faith-effort exception-applied.

S
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In response, Plaintiff argued that the good-faith-exception to dismissal applied. {Plaintiff’s

Opposition to Defendants’ Motions {o Dismiss (“Plaintiff’s Response Brief”), filed on August -

15, 2022} Plaintiff stited that the feason sumpionses were not timely issued was because ‘it
adhered to what it believed was Sangamon County’s local practice, which Plaintiff asserted did

not allow suimimonses to issu¢ for administrative review cases until after judicial assignment and

after a date for scheduling had been obtained from the clerk for the assigned judge. Plaintiff -

submitted affidavits from Plaintiff’s counsel and a docketing/filing clerk at Plaintiff's counsel’s

office (“Plaintiff’s docketing clerk™), which stated that priot to filing the Complaint, an unnated
clerk in the Sangamon County Circiit Clerk’s Office (“Clerk’s Office”) instructed Plaintiff’s
docketing clerk to await riotification of judicial assignment, follow up with the judge’s clerk,
obtain a date for'éppé&r‘ance before the jﬁdge,:and then summonses could be issued by the Clerk’s
" Office. Plaintiff argued this instruction was consistent with Plaintifl’s counsel’s experience in

5018 related to two administtative review cases filed contemiporaneously in Sangamon County.

Plaintiff then, it argued, assumed it would receive electronic notification of ju‘dic'iai

assignment directly from the Clerk’s Office, although Plaintiff does 1ot indicate that anyone from

the Clerk’s Office ever stated there would be electionic notification of the judicial assignment.

Plaintiff fufthér admits it took no-action in’seeking to have summonsés issued after it filed the

Complaint and while awarting suich notification. {Plaintiff’s Response Brief, p. 6.) When it had |
10t received electronic notification of judicial assignment by June 14, 2022 (nearly two weeks

after filing the Complaint and 41 days after the permit letter was issued to QMG), Plaintiff’s

docketing clerk contacted the Clerk’s Office and was informed that judicial assignment had been

made Plaintiff's docketing clerk then took steps to cause summonses to issue. Summonses were -

issued on June 15, 2022, 42 days after the issuance of the permit letter.
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Plaintiff also argued that dismissal was not appropriate because Plaintiff’ alleged the

Defendants had not been prejudiced by the acknowledged delay in the issuance of the summonses.

Plaintiff further argued that the ARL provisions and case law cited by the Defendants ‘were not -

directly applicable to Plamtiff and that gréater leniency was warranted because Plaintiff was not
the applicant before the HFSRB,

OMG and the State Defendants submitted 'reply". briefs arguing that Plaintiff had not

demonstrated that the good-faith exception applied. (Defendants’ Reply Briefs, filed on-

Septﬁmber 13,2022,y QMG argued that Plaintiff failed to take any action to cause summonses to

igsue withiri the 35-day period, that the first action taken by Plaintiff was six days afier the 35-day
deadline when -Plainﬁff" s 'dbckét'ing clerk contacted the -Clérk"s Office to deteithine if judicial
-ﬁ'Ssignmerﬁ had occurred, and that there was no-evidence of errors made by the Clerk’s Office or

other factors bevorid Plaintiff's control that prevented summonses from timely 18$8Uing.

QMG submitted an affidavit from the Manager of the Clerk’s Office regarding the local

‘practice of the Clerk’s Office. The Manager, an employee of the Clerk’s Office for more than 20
years, attested that whena case is accepted from Efile, the case is opened by the Clerk’s Office
f'and a judge assigned automatically, with the assignment aufomatically posted on the Sangamon
:Count'y-(lirc'uit. Clerk™s online docket and visible to the public. ‘The Manager attested that the
Clerk’s Office does not pr@viée electronic notice of judicial assignment to parties or counsel of
record; that the Clerk’s Office does not reqﬁire that a judge be assighied, nota return date obtained

from the judge’s clerk, before summonses ¢an be filed or issued; and that judicial assignment in

this miatter would have been automatically posted to ‘the-online docket and visible to the public as’ '

of May 31,2022, QMG also submitted a screenshot of the online docket, which listed a creation

date of June 1, 2022 at §:07 AM, reflecting judicial assignment. QMG argued that even if
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summionses could not issue until a judge had been assigned, nothing prevented Plaintiff from

exercising due diligence to determine when judicial -assignment occurred nor from causing !

summonses to timely issue. QMG further argued that dismiissal would be consistent with the
purposes of the ARL and that, although alleged prejudice or harm was not a relevant factor in
determining whether dismissal is-appropriate in this confext, it had in fact suffered the types of

uncertainty and delay the ARL’s provisions were designed to protect against. ..

i, - Deéfendants Seek Dismissal of the Complaint Because the .Uutimé{p 'I,s.'sued'.

Summonses Were Deficient and Failed to Strictly Conform With the ARL’s
Requirements and lllinois Supreme Courf Rules.

: The Defendants argued that dismissal was further warranted because the stmmonses that

were untimely issued failed to strictly comply with the requirements of the ARL and Mlinois

Supretne Court Rules, specifically, 735 1LCS 5/3-103, 735 [LCS 5/3-105, and Hlinois Supreme .
Court Rule 291. The Defendants argued that the untimely issued summonses incorrectly stated -

that the defendants were required to file an appearance and answer/response within 30 days after |

service (vather than 35 days as set forth in Illinois Supreme Court Rule 291). QMG also noted that

the simmons issued to QMG Hospital, Inc. listed the incorrect agent and address for service and

-that QMG had not been served with the Complaint.

Plaintiff argued that the failure of the untimely issued summonses to strictly conform with

“cited requirements of the ARL (735 ILCS 5/3-103 and 735 1LCS 53-105) and Illinois Supteme

-Court Rule 291 did not warrant dismissal and that dismissal on these grounds would constitutea

“hypertechnical excuse.” {Plaintiff’s Response, p: 17.)

iii.  State Defenddnts Seek Dismissal of HFSRB Members, IDPH, and IDPH T

- Director as Unnecessary Parties.

- In addition to seeking dismissal of the Complaint for failure to timely issue SUMMOonNSes,

 the State Defendants argued that the members of the OFSRB, along with IDPH and its Director, -
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Ammal Tokars, were improper parties to-the action and should be dismissed pursuant to 735 ILCS

5/3-107(a) and Rhoads v. Bd. of Trs. of the City of Calumet, 293 Tll. App. 3d 1070, 1074 {is't Dist. oo

1997).
| i, Hearing on Motions o _I)z:sh;gss. o

; An in-person heating was held on October 1'3,. 2022. (Tf’é.nSc’r.ipt of He'ariﬁé, Oct. 13
_2’(}22*) In addition to emphasizing the arguments in their briefs, the Defendants noted that - '
Plaintiff's stated reason for not timely filing summonses was based on what Plaintiff described as
an “apparent miscommuriication” with the Clerk’s Ofﬁcé .a's"to “how' Plaintiff would be notified
of judicial assignment. The Defendants argued that any miscommunication rested solely with
Plaintiff as there was no evidence Plaintiff had been instructed by the Clerk’s Office that it would
receive electronic notification of the assignment.. The Defendants argued this was an éssumpﬁon
by Plamitiff, and that, based on eét’a’biié;hﬁ:d case law, including Carver v. Neli, 186 Tl1.2d 554
{1999), overruled on othei” grounds by Nudell v. F orest Preserve District of Cook County. 207
111.2d 409 (2003), assumptions do not constituite a good-faith effort.

The Defendants argued that the good-faith exception canniot swaiiow the fuié, and that
Plaintiff was seeking to éxpand a narrow, limited exception by asking the Court to find good faith
Wﬁe‘re o action was taken by Plaintiff from the time it filed the Complaint until ix days after the
35-day time deadline.

Plaintiff argued fhe Defendants had incorrectly framed the Iav'v;.' fhat strict 'compiiata'éé Was
nbt ré{;_air'ed, and that the Defendants were seeking to enhance the ARL’s requirements to avoid
administrative review. '.Pl'aintiii"“f” argued that the core question before the Court was whether the -
delay in the issuance of summonses resulted from good faith in following guidance it stated

Plaintiff's docketing clork received from the Clerk’s Office prior to filing the Complaint. Plaiitift
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argued that evenif the instructions Plaintiff stated were provided by the clerk in the Clerk’s Office
were incorrect and not-consistent with the local practice, Plaintiff retied upon that guidarice and

‘was entitled to protection under the good-faith exception.

- Plaintiff further argued that both QMG and the State Defendsnts had actual knowledge of |

the Tawsuit ‘within the 35-day time period, and that 110 hari resulted to the Defendants and no

advantage was gained by Plaintiff as a result of the delay. Plaintiff asserfed that absent the Court
concluding that Plaintiff’s counsel and Plaintiff’s docketing clerk had lied, Plaintiff was “entifled

to the protection of the law,” and that the motions should be denied.

While Plaintiff acknowledged there was a delay inthe issuance of the summionses, Plaintiff

subsequently raised questions as to when the 35-day deadline started to run and whether, as an

affected party under the Planning Act, it was entitled to be served with a copy of the permit letter. -~ |

In response to questicning from the Court, Plaintiff’s counsel acknowledged that no one

from Plaintiff's counsel's office contacted the Clerk’s Office in the thirteen days after the

Cotaplaint was filed to determine whether judicial assignment had been made. Plaintiff’s counsel

acknowledged that all communications with the Clerk’s Office were made by Plaintiff’s docketing '

clerk and that Plaintiff’s counsel had not directly contacted the Clerk’s Office regarding the matter.
Plaintiff's counsel also acknowledged that in the 2018 cases in which summonses filed by

Plainiiff's counsel's office hiad been rejected when filed with the Complaint, judicial assignmerit

had, in faét, occurred within a couple days of filing the Complaint. fn response to guestioning

from the Court as fo the reasonableness of Plaintiff”s inaction, especially given a reported history

of filing cases in Sangamon County (including administrative review cases where summonses had -

beenrejected) and because the clock was ticking, Plaintiff’s counsel acknowledged that “[iJt would
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appear it would have been advisable” to reach out to the Clerk’s Office within a-couple days of

filing the Coniplaint and “perhaps he should have.” (Transcript, p. 76-78.)

. Asto the naming of HFSRB metiibers, IDPH, and [DPH's Director as Defendants, Plaintiff

 stated to the Court it was agtecable to dismissal so long as either the Office of the Attorney General

acknowledge, or the Court holds, that these Defendants are not necessary patties to the litigation..

 B. Legal Standard

A complaint is prt)pér}y dismissed with'prejﬁdice undér Section 2-6I9(é)(5) of the Codeof

Civil Procedure when “the action was not commenced within the time limited by law” and under

Section 2-619(a)(9) where “the claii assetted . . . is barred by other affirmative matter avoiding

‘the legal effect of or defeating the claim.” 735 ILCS 5/2-619(a)(5); 735 ILCS 5/2-619(a)(9).

Sectioni 3-102 of the ARL mandates that “[u]nless review is sought of an administrative

decision within the time and in the manner hetein provided, the parties to the proceeding before -

the administrative agency shall be barred from obtaining judicial review of such administrative
decision.” 735 ILCS 5/3-102 (emphasis added). Further, Section 3-103 of the ARL mandates that
“Telvery action to review a final administeative decision shall be commenced by the filing of a
complaint and the issudance of summons within 35 days from the date that a copy of the decision
-szought' to be reviewed was served upon the party affected by the decision.” 735 ILCS 5/3-103
{emphasis added). | | B

The ARL 1s a departure from common law, and "‘{t]heréfo're, a party seéking judicial

review of an administrative decision must strictly adhere to the Act’s procedures.” Carver v. Nall, -

186 TIl.2d 554, '5.59' (1999) {emphasis added), overruled on othier grounds by Nudell v. Forest

Preserve District of Cook Couniy, 207 111.2d 409, 424 (2003)). The 35-day period is intended to
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“hasten the procedure™ of administrative review and avoid undue delay, Lockeir v. Chicago Police

Bd, 133 111.2d 349,355 (1990) overruled in part on othier grounds by Nudell, 207 111.2d at 424.

Courts have recognized a natrow exception to dismissal in cases where the plaintiff

demonstrated a good-faith effort to comply.  Carver, 186 111.2d 4t 559 (stating that “[tJhe good-

faith-effort exception to the requirement that summons timely issue is established, but narrow.”).

To avoid distissal, “a litigant must show a good-faith effort to file the complaint and secure .-
issuarice of summions within the 35 days.™ - Carver, 186 111.2d at 559 (emphasis added).
Assumptions alone are ot sufficient; the _piaiéﬁff must demonstrate that ii. diligenﬂy sought
issuance of the summons in‘accordance with the ARL. Id. at 560. Good faith has been interpreted

as “an effort by the plaintiff 1 effect service and a failure to stricily comply with the service =

requirements because of some factor beyond the plaintiff’s control.” Beggs v. Board of Educ. of
| -Murphysbi)m Community No. 186, 2015 1L-App (5th) 150018, § 7; Burns, 342 1. App. 3d at 792.
| C. Discussion

i . Summonses Were Not Timely Issued.

Itis undisputed that summonses were fiof issued fof any of the Defendants wntil June 15,
2.022' — 42 days after the permit letter was 1ssued to QMG. The 35-day statutory period began to
run on the date the HFSRB sent written notification of its decision to QMG, oron May 4, 2022,
Seé Marion Hosp. Corp. v. Illinois Health Facilities Plarining Bd., 324 111 App. 3d 451,454 (2001)
(concluding that the 35-day period began to run upon the HFSRB sending written notification of
its decision to the CON applicant, Southern linois Hospital Services d/b/a Memofi'ai Hospital of
Carbondale); see also Complaint, § 18 (referencing Plaintiff's statement that the Complaint was

timely filed because it was presented less than 35 days from the date of the HFSRB's decision and

HFSRB’s issuance of its permit letter); see also Plaintift’s Response Brief, p. 5 (referencing -
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Plaintiff’s statement that the Complaint was filed 27 days after issuance of the permit letter and
“well within the ARL’S 35-day period”).

| Pursuant to the ARL’s mandatory i‘equ'irenzeﬁté, summonses wéfe required to be iséued no
later than'funé 8,2022. This Court concludes that summonses weré not timely issued.

R ii. The Good-Faith-Effort Exception Does Not Apply, and Dismissal of the Action’
With Prejudice Is Required.

Iinois courts have consistently held that if a mi'ﬁﬁﬂifai_is fo-cause SummONSEs 1o issue
for 'é;ny necessary party witﬁin'the 35-day statutory period, dismissal is required unless the Court
-ﬁ"nds that the narfow, good-faith-effort exception applies. See e.g., Carver,. 186 111.2d at 559
:(em'phasis added); Guather v, State of Ill. Civil Service Com'n, 344.111. App.3d 912, 914 (1st Dist.
2003) (concluding that “{a]bsent a good faith effort on the part of the plaintiff to name and serve
_.a néceséa?y.party as reqiiired by the [ARL], dismissal of the complaint for review is required.”)
(¢tnphasis added).

While Plaintiff timely 'ﬁléd the Complaint, .lg‘iaintiff' failed to have .surm:riénsé.s timely issue
for any of the Défeh’dént‘s within the 'B_Snday statutory period. . Therefore, dismissal of the action i
Ewit’h-};:'nraj'uc;iice-is réquired unless the good-faith-effort exception applies. Based on the information
and arguments presented to the Coutt, the Court concludes that the good-faith-effort exception

- Plaintiff argues that 1t relied on guidance received from the Clerk’s Office p'rior.to ﬁimg
the Complaint and that, even if this guidance was incorrect or inconsistent with local practice,
Plaintiff's reliance on the guidance warrants application of the good-faith E:xcep’tidii. {Transcript,
p.21-22, 24, 32,41.) The Court notes that while Plaintiff has submitted atfidavits of its counsel
and Plaintiff’s éockétziﬁg'éterk, Plaintiff has not provided the name of the clerk at the Clerk’s Office
that provided the guidance nor produced an affidavit from the Clerk’s Office confirming the
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guidance provided.. Further, based on the information provided by Plaintiff during oral argument,
it does not appear that any efforts were taken by Plaintiff to ascertain the identity of, or obtainan

affidavit from, the clerk. (Transcript. p. 80-81.)

-Even if this Court accepts as true that Plaintiff’s docketing clerk received the guidance as

désaribeé in his affidavit, nothing about the guidance prevented Plaintiff from seeking to have
summonses timely issue. While Plaintiff's docketing ciefk attested that he was instructed toawait
notification of judicial -a's.si'g'nment,' there is no evidence that Plaintiff’s docketing clerk was
instructed that the notiﬁ’caﬁcn would be done eléctronically. Plamtiff did nothing but assume;
without juSiiﬁcati'on., that it would feceive electronic notification from the Clerk’s Office when
judicial assignment occurred. An assumption, by itself, does not constitute a good-faith effort.
Carver. 186 111.2d at 560. Further, as stated in'thé affidavit of the Manager of the Clerk’s Office,
;'the Cfe:rk’s’ Office does not provide electronic notice of judicial assignitient to parties or counsel
'Sc'}f record.

Nothing about the'guidaﬁéé Plaintiff states was 'p.rovided by the clerk preverited P.iainﬁff
Eor Plaintiff's law frm from accessing the Sangamon County Cireuit Clerk’s online docket or
.foﬂmwing up with the Clerk’s Office after filing the Complaint and pfiéf 1o the 35-day statutory
:pcrio'd expiring. - Based on the information provided, there: were no factors beyo‘ﬁd Plaintiff’s -
éc()"ntéro'i that prevented Plaintiff from having simmonses issue within the 35-day statutory period.
E'Despite the ramifications that would result if summonses were not timély iséﬁed,_ Plaintiff took no
E_afﬂrmati'%'e steps and made no efforts, much less those that could be considered diligent, -
E"re'asc';na'bie,. or in 'géﬁd faith, to have summonses issue within the 35-day period. -
| The facts of this case do not resemble those cases where plaintiffs made'éffoﬁs to secure
:issﬁance of suminonses, but, due to circumstances beyo‘nd their control, summonses were not
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timely issued. Infact, this matter is significantly different from those cases upon which Plaintiff
relies where the courts concluded the good-faith exception applied.

“For examiple.‘in Burns v. Department of Employment See., 342 11, App .3-d.;?8'(): (2003),
both the ¢complaint and summonses for all -nec'éssary parties were timely issuéci, and the issue on
appeal was si'm;ﬂy'whethér service was proper on one of the parties. Id at 785, 787. Here,
summonses were neither timely filed nor issued. In Azim v. Department of Cent. Management -
Services, 164 :E'll. App..3d 298 {1987), the complaint was--recéﬁved‘ by the cireuit clerk’s office on
the ‘thirty-fourth day and the plaintiff s attorney told an employee in the clerk’s office that the
complaint needed to be file-stamped and served that day. /d. at 299-300. The employee-did not
indicate that plaintiff needed to prepare the summonses before they would be isstied. As aresult
of that conversation, the plainiiff’s attorney believed the complaint would be ﬁie'-'stémpeci and
served on the defendants that day. Jd at 300. The appellate court found that, based on the record,
plaintiff acted in good faith and exercised due diligence in seeking issuance of the summonses and
that the delay in the issuance was caused solely by errors in the Clerk’s Office.

Here, unlike in Azim, there is no evidence that Plaintiff asked the C.{erk’s'dfﬁce fo issue |
$unﬁme.nses, that Plaintiff believed the Clerk’s Office would issue summonses, that Plaintiff
attempted to file summonses, or that Plaintiff took any action to have summonses issued within
.thc 35-day period. Rather, it is undispuited that Plaintiff o0k no action from the time it filed the
Complaint on May 31, 2022, until 6 days after the 35-day period when it contacted the Clerk’s
Office. It is at that time that Plaintiff first learned of the judicial assigtiment (which, pursuant to
the affidavit of the Manager of the Clerk’s Office, had been made on May 31,2022 shortly after
the Complaint was filed) and only then did Plaintiff take affirmative steps to have summonses

issue. This lack of actiori does not constitute a gdéd—faith effort to comply with the ARL.
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Similarly, the other cases relied upon by Plaintiff and cited in -its Response Brief are

factually distinguishable, as QMG detailed in its Reply Brief. (Plaintiff’s Response Brief, p. 12- -

13; OMG’s Reply Brief, p. 9-12.)

Plaintiff’s lack of action in this matter more closely resembles those casés where the -
plaintiff failed to diligently seek isstiance of summons as required under the ARL. For éxampié,-- :

in Carver, the plaintiff's attorney mailed copies of the complaint to the cireuit court with a letter |

.S‘Eatin.g:' “Tt is imperative that this Complaint is filed no later than November 26, 1997 (emphasis

in‘nri’ginaf},- which was 35 days after'the agency mailed its decision to the plaintiff. /d. at 556-57.

The letter did not request that the clerk issue summonses; rather, the plaintiffs attorney assumed -
the clerk would prepare suthimonses to serve with the complaint. " Id. at 557. The clerk did not '

issue the summonses. The circuit court dismissed the complaint due to the untimely issuance of '

summionses, and the appellate court upheld the dismissal. Jd The 1Hinois Supreme Court affirmed
the dismissal, finding that the plaintiff did nothing but assume the clerk’s office would issue

summonses and concluding that the good-faith-effort exception did not apply. /d. at 560.

Here, Plaintiff took even less action than the plaintiff in Carver and similarly did nothing |

but assume that an action would be taken by the Clerk’s Office. Assumptions, éspecially
unfounded ongs, do fiot constitute a good-faith effort,

‘This Court also agrees with the Defendants that lack of prejudice to the Defendants and

actual knowledge of the complairit are not factors for this Court 1o consider in determining whether

the good-faith-effort exception applies in this context. Furthermore, Plaintiff has not demonstrated

that the Defendants were ot prejudiced, and QMG has affirmatively stated that it was prejudiced |

by the delay in issuance of summonses and failure of Service.
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Therefore, the Court concludes that the good-faith-effort exception does not apply. and
dismissal of the action with prejudice is required.

iii. The ARL Applies. .

Plaintiff asserts that “[blecause [Plaintiff] was not the applicant before the [HFSRB], the

ARL provisions Deferidants cite and the case law upon which they rely . . . are not directly

applicable to [Plaintiff].* (Plaintiff’s Response Brief, p. 10.) The Court finds this argument. .

unpersuasive and without merit. . Plaintiff admitted in its Complaint that it is seeking judicial

review of the HFSRB’s decision under the Planning Act and the ARL, and that the Court has -

jurisdiction of the matter pursuarit to the ARL. (Complaint, §17.) Further, Section 11 of the

?1anning Act, which created and conferied 3pc')wéf upon the HFSRB. explicitly states that A‘Et]he
provisions of the [ARL] ... . and the rules adopted pursuant thereto shall apply to and govern all
proceedings for the judicial review of final administritive decisions of the [HFSRB]." 20 ILCS
3960/ 11. The ARL provisiotis apply to and govern this proceeding.

iv.  Deficiericies With Untimely Issued Summonses and Ldék-‘ﬂfSék??cfﬂ.

- In light of the Court’s conclusion that the good-faith-effort exception does not apply and

that dismissal of the action is required, the Court need not address the remaining arguments asto

the deficiencies with the untimely issued summonses nor QMG’s argument that it has not been

served with the Complaint. As such, the Court makes no ruling in this regard. The Court notes,

however, that the cited deficiencies and lack of service, which Plaintiff Has not disputed nor

attempted to correct, further support dismissal of the action.
v. Disniissal of Unnecessary Parties.
For the same reasons listed in Section C and subparagraph iv, this Court does not address

the State Defendants’ argument that the HFSRB miembers, IDPH, or IDPH’s Director are

.. ...... : . . . . - | . } . E{;;‘
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unnecessary parties 1o the proceeding and makes no ruling in this regard. The Court notes.
however, that Plaintiff has cited no legal -authority in its Response Brief to refute the State -~
Defendants® argumenit that the HFSRB members, IDPH, or IDPH’s Director are not necessary
patfiesto e action, -~ 7 e e e e e T
ACCORDINGLY, FOR THE REASONS SET FORTH ABOVE, IT IS HEREBY
ORDERED THAT: |
1 QOMG’s Motion to Dismiss the C(jﬁpia.int Wi.t.i.‘.l. prejudice is GRANTED;
2. ___"The State Defendants” Motion to Dismiss is GRANTED inpart. The Court grants
the State Defendants’ Motion to Dismiss the Corﬁpla‘int with prejudiéé die to Plaintiff’s failure to
;:ause summonses to timely issue. As to the Siate Defendants’ request that the HFSRB members, -
:H)PH, and IDPH's Director be dismissed as unnecessary parties to the litigation, the Court makes
no finding. R
| 3. | Plaintiff's C-amp’laint'.is'dismié§ed. with ﬁfejudice.

SO ORDERED, this_ /(" day of November, 2022.

e

I

o Sl

Hon “AdamGigantk/ ¢~

Circuit Court Judge’
‘Seventh Judicial Circuit
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